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the Bankruptcy Reform Act of 1999 (the
‘‘Bill’’). S. 625 provides for balanced bipar-
tisan bankruptcy reform that preserves the
integrity of the bankruptcy system for those
who need it, but reduces abuse by those who
do not. In expressing our support for bank-
ruptcy reform, we share the view of 217 Re-
publican Representatives and 96 Democratic
Representatives who passed a similar bill
earlier this year by an overwhelming 313–108
veto-proof majority.

In an era of unprecedented economic pros-
perity, growth, and low unemployment, 1.4
million Americans filed bankruptcy last
year, costing creditors approximately $40 bil-
lion. Smaller creditors suffer the most from
a runaway bankruptcy system, as they tend
to have the narrowest margins and the least
ability to spread those losses among their
customers. Support for the Bill comes from
creditors across the full spectrum of credi-
tors, but small creditors, such as small re-
tailers and credit unions, are among the
strongest supporters of bankruptcy reform.

Like all other business expenses, when
creditors are unable to collect debts because
of bankruptcy, some of those losses are
passed on to responsible Americans who live
up to their financial obligations. Every
phone bill, electric bill, mortgage, furniture
purchase, medical bill, and car loan contains
an implicit bankruptcy ‘‘tax’’ that the rest
of us pay to subsidize those who do not pay
their bills. We all pay for bankruptcy abuse
in higher down payments, higher interest
rates, and higher costs for goods and serv-
ices. It is estimated that by making high-in-
come debtors repay what they can, the Bill
will save $3 billion a year, some of which will
be passed on to financially-responsible
Americans.

The Bill will also reinforce the lesson that
bankruptcy is a moral as well as an eco-
nomic decision. Filing bankruptcy reflects a
decision to break a promise made to recip-
rocate a benefit bestowed upon you. The
moral element of bankruptcy is reflected in
the observation that the English word ‘‘cred-
it’’ comes from the Latin word for ‘‘trust.’’
Parents seek to teach their children values
of personal and financial responsibility, and
promise-keeping and reciprocity provide the
foundation of a free economy and healthy
civil society. Regrettably, the personal
shame and social stigma that once re-
strained opportunistic bankruptcy filings
has declined substantially in recent years.
We have ‘‘defined bankruptcy deviancy
downward’’ such that it has become a con-
venient financial planning tool, rather than
a decision freighted with moral and social
significance. Requiring those who can to
repay some of their debts as a condition for
bankruptcy relief sends an important signal
that bankruptcy is a serious act that has
moral as well as economic consequences.
Moreover, reducing the number of strategic
bankruptcies will reduce the bankruptcy tax
paid by every American family on goods and
services, giving them more money for gro-
ceries, vacations, and educational expenses.

It has been claimed by some that the Bill
would negatively impact the ability of di-
vorced spouses to collect spousal and child
support. This claim is based on vague, specu-
lative, and inaccurate accusations about how
the nondischargeability of certain debts will
impact post-petition efforts to collect these
obligations. In contrast to these speculative
accusations, the Bill offers concrete assist-
ance to non-intact families in several ways.
Among its numerous provisions protecting
the rights of former spouses and children are
the following protections: (1) Extends the
scope of nondischargeability of spousal sup-
port obligations to make nondischargeable
certain property settlement, (2) excepts state
child support collection authorities from the

reach of the automatic stay, (3) elevates the
priority level of child support to first pri-
ority, (4) makes exempt property available
for the enforcement of domestic and child
support obligations. These speculative
claims about the negative effects of the bill
appear to be simply a concerted effort by the
Bill’s opponents to distract attention from
the real reforms and protections included in
the bill.

Moreover, the Bill’s provisions on credit
card nondischargeability merely rationalizes
some exceptions to discharge and closes
loopholes in the current law relating to the
misuse of credit cards. Given this modest
aim of simply closing loopholes in the al-
ready-existing exception to discharge for
credit card fraud, it is difficult to see how
this reform could have more than a trivial
effect on collection of spousal support pay-
ments. Nor have the Bill’s opponents sup-
plied any details about the size of this pur-
ported effect. Assuming the effect is non-
trivial, it is also not unique to make certain
debts nondischargeable on the basis of public
policy. Current law already makes a mul-
tiple of exceptions to discharge, including
such things as tax obligations, fraudulently
incurred debts, student loans, and victims of
drunk drivers. As a result, the bill would no
more ‘‘pit’’ postpetition child support obliga-
tions against credit card issuers than cur-
rent law ‘‘pits’’ child support obligations
against the victims of drunk drivers, the vic-
tims of fraud, student loan obligations, or
taxes obligations. Indeed, the burden on a
debtor from nondischargeable credit card
debts will be substantially smaller than the
financial burden on debtor from the inability
to discharge fraud liabilities, tax liabilities,
student loan debts, and drunk-driving judg-
ments. That opponents of the Bill have in-
stead singled-out credit card issuers for criti-
cism says more about their desire to demon-
ize the credit card industry and less about
their commitment to protecting women and
children or to real bankruptcy reform.

The Bill establishes a much-needed system
of means-testing to force high-income debt-
ors who can repay a substantial portion of
their debts without significant hardship to
do so. Under current law, there are few
checks on high-income debtors seeking to
walk away from their debts and few safe-
guards to prevent bankruptcy fraud. Current
law requires a case-by-case investigation
that turns on little more than the personal
predilections of the judge. This chaotic sys-
tem mocks the rule of law, and has resulted
in unfairness and inequality for debtors and
creditors alike. The arbitrary nature of the
process has also undermined public con-
fidence in the fairness and efficiency of the
consumer bankruptcy system.

The Bill narrows the judge’s discretion by
establishing a presumption of abuse where a
high-income debtor has the ability to repay
a substantial portion of his debts, as meas-
ured by an objective standard. At the same
time, the judge will retain discretion to
override this presumption in cases of hard-
ship. Means-testing is not a panacea for all
of the ills of the bankruptcy system. But by
focusing judicial discretion on the existence
of real hardship and reducing procedural hur-
dles to challenging abuse, the Bill’s reforms
will vindicate the rule of law and reduce
abuse.

The Bill also targets a whole range of
other abuses of the bankruptcy system, in-
cluding such things as the use of ‘‘fractional
interests’’ to prevent legitimate foreclosures
and abuse of the cramdown provisions of the
Code by filing bankruptcy simply to strip
down the value of a secured creditor’s claim.
The Bill also eliminated abuse of unlimited
homestead exemptions, a reform advocated
by even the Bill’s critics. Contrary to the se-

lective outrage of its critics, however, the
Bill does not limit itself to reducing abuse of
the homestead exemption but takes a com-
prehensive approach to rooting out all forms
of bankruptcy abuse.

In contrast to the broad-based support for
the Bill, opposition primarily has come from
one isolated corner—lawyers. Certainly the
opposition of some lawyers is based on sin-
cere, albeit mistaken, beliefs about the con-
tent and impact of the legislation. But it is
ironic that bankruptcy lawyers have been
quick to question the motives of creditors in
seeking reform, while remaining slow to ac-
knowledge their own stake in opposing re-
form. James Shepard, a member of the Na-
tional Bankruptcy Review Commission, esti-
mates that bankruptcy is now a $5 billion a
year industry for lawyers and others. By re-
ducing filings among high-income filers and
reducing the cost of bankruptcy cases by
making them more predictable and less ex-
pensive, means-testing will reduce both the
volume and expense of bankruptcy cases.
The Bill also will reduce bankruptcy filings
by requiring bankruptcy lawyers to inform
their clients of availability of non-bank-
ruptcy alternatives, such as credit coun-
seling, and by cracking down on bankruptcy
‘‘mills’’ that mass-produce bankruptcy peti-
tions with little regard to the welfare of
their clients. Put simply, more bankruptcies
means more money for bankruptcy lawyers,
and fewer bankruptcies means less money for
bankruptcy lawyers. Also to the dismay of
bankruptcy lawyers, the Bill elevates child
support obligations to the first administra-
tive priority—a position currently occupied
by attorneys’ fees obligations. Efforts in the
bankruptcy bar to downplay the importance
of this protection for divorced mothers ap-
pear to be little more than a cynical effort to
hid the self-interest of bankruptcy lawyers
behind the skirts of divorced mothers.

Balanced bankruptcy reform preserves the
protection of the bankruptcy system for
those who need it, while limiting abuse by
those who are preying on that generosity
simply to evade their financial responsibil-
ities. This Bill brings balance to a consumer
bankruptcy system that has become a tool
for rich and savvy debtors to evade their fi-
nancial responsibilities. America has one of
the most charitable and forgiving bank-
ruptcy systems in the world and many of
those who file bankruptcy truly need it as a
consequence of personal trouble. But too
many people today are preying on our char-
ity and using the bankruptcy system not be-
cause they need it, but simply to evade their
responsibilities or to maintain an unrealistic
and extravagant lifestyle at the expense of
those who live responsibly. Ignoring rampant
abuse undermines public support for the
bankruptcy system generally, which will
eventually hurt those who legitimately need
bankruptcy relief. Now is the time to fix the
bankruptcy system before more drastic re-
forms are needed later.

Respectfully yours,
TODD J. ZYWICKI,

Assistant Professor of
Law, George Mason
University School of
Law.

JAMES J. WHITE,
Robert A. Sullivan,

Professor of Law,
University of Michi-
gan Law School.
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S. RES. 187
Mr. SPECTER. Mr. President, I wish

to comment on Senator DASCHLE’s edu-
cation funding legislation, S. Res. 187.

The resolution states that the fund-
ing level for the Subcommittee on



CONGRESSIONAL RECORD — SENATE S11563September 28, 1999
Labor, Health and Human Services,
and Education has been reduced to pay
for other programs. I would like to set
the record straight. The 302(b) alloca-
tion that was originally assigned to the
Subcommittee was temporarily re-
duced to permit other subcommittees
to mark up their bills. This was done
with the intention that as these other
bills moved through their conferences,
additional dollars would be made avail-
able to provide the Labor-HHS-Edu-
cation Subcommittee with the nec-
essary resources to increase funding for
education, health and labor programs.

As last evening’s Labor-HHS-Edu-
cation markup proved, there was never
any intention to cut 17 percent from
education programs. To the contrary,
the subcommittee actually rec-
ommended $35.2 billion for education
programs, an increase of $2.3 billion
over the fiscal year 1999 program level
and $537.6 million over the administra-
tion’s budget request.

Instead of reducing Head Start dol-
lars, $5.2 billion was recommended,
which increased the program $608.5 mil-
lion over fiscal year 1999 level and
matching the amount requested by the
President.

After school programs were doubled
from $200 to $400 million; aid to dis-
advantaged children was increased by
$320 million over last year which again
matched the President’s request.

Instead of decreasing technology pro-
grams, $550 million was recommended
to maintain last year’s program level.

The resolution also states that a $100
million reduction would be cut from
the Safe and Drug Free Schools Pro-
gram. The facts are that Safe and Drug
Free schools, as part of the youth vio-
lence initiative was increased by $45
million to provide $611 million for state
grants, school coordinators and pro-
grams to promote safe learning envi-
ronments for this nation’s children.

To provide a free, appropriate, public
education to all children, $6.035 billion
was provided to children with disabil-
ities increasing the program $911.5 mil-
lion over last year’s amount and $585.7
million over the President’s rec-
ommendation.

And finally, the subcommittee rec-
ommended a $200 increase in the max-
imum Pell grant to provide $3,325 to
help disadvantaged children achieve a
college education.

In closing, I wish to point out that
these increases in education dollars,
have been carefully balanced with sav-
ings in other areas in the bill and ad-
vance funding. The Labor-HHS-Edu-
cation bill is within the discretionary
spending caps set forth in the budget
resolution. This fact points out once
again that the findings stated in Sen-
ate Resolution 187 were not factual
which is the reason I voted against it
and led the effort to provide a better
formula for Federal funding as re-
flected in the subcommittee bill.

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Monday,
September 27, 1999, the Federal debt
stood at $5,641,247,753,162.35 (Five tril-
lion, six hundred forty-one billion, two
hundred forty-seven million, seven
hundred fifty-three thousand, one hun-
dred sixty-two dollars and thirty-five
cents).

Five years ago, September 27, 1994,
the Federal debt stood at
$4,670,106,000,000 (Four trillion, six hun-
dred seventy billion, one hundred six
million).

Ten years ago, September 27, 1989,
the Federal debt stood at
$2,843,044,000,000 (Two trillion, eight
hundred forty-three billion, forty-four
million).

Fifteen years ago, September 27, 1984,
the Federal debt stood at
$1,570,251,000,000 (One trillion, five hun-
dred seventy billion, two hundred fifty-
one million).

Twenty-five years ago, September 27,
1974, the Federal debt stood at
$481,717,000,000 (Four hundred eighty-
one billion, seven hundred seventeen
million) which reflects a debt increase
of more than $5 trillion—
$5,159,530,753,162.35 (Five trillion, one
hundred fifty-nine billion, five hundred
thirty million, seven hundred fifty-
three thousand, one hundred sixty-two
dollars and thirty-five cents) during
the past 25 years.
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MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Williams, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)
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MESSAGES FROM THE HOUSE

A message from the House of Rep-
resentatives, received during the ad-
journment of the Senate, announcing
that the House has agreed to the report
of committee of conference on the dis-
agreeing votes of the two Houses on
the amendment of the Senate to the
bill (H.R. 2605) making appropriations
for energy and water development of
fiscal year ending September 30, 2000,
and for other purposes.

At 10:45 a.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bills, without amend-
ment:

S. 293. An act to direct the Secretaries of
Agriculture and Interior and to convey cer-
tain lands in San Juan County, New Mexico,
to San Juan College.

S. 944. An act to amend Public Law 105–188
to provide for the mineral leasing of certain
Indian lands in Oklahoma.

S. 1072. An act to make certain technical
and other corrections relating to the Centen-
nial of Flight Commemoration Act (36 U.S.C.
143 note; 112 note; 112 Stat. 3486 et seq.).

S. 1637. An act to extend through the end of
the current fiscal year certain expiring Fed-
eral Aviation Administration authorizations.

At 2:26 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bills and joint resolution,
in which it requests the concurrence of
the Senate:

H.R. 202. An act to restructure the financ-
ing for assisted housing for senior citizens
and otherwise provide for the preservation of
such housing in the 21st Century, and for
other purposes.

H.R. 717. An act to amend title 49, United
States Code, to regulate overflights of na-
tional parks, and for other purposes.

H.R. 1934. An act to amend the Marine
Mammal Protection Act of 1972 to establish
the John H. Prescott Marine Mammal Res-
cue Assistance Grant Program.

H.R. 2392. An act to amend the Small Busi-
ness Act to extend the authorization for the
Small Business Innovation research Pro-
gram, and for other purposes.

H.R. 2841. An act to amend the Revised Or-
ganic Act of the Virgin Islands to provide for
greater fiscal autonomy consistent with
other United States jurisdictions, and for
other purposes.

H.R. 2942. An act to extend for 6 additional
months the period for which chapter 12 of
title 11 of the United States Code is reen-
acted.

H.J. Res. 68. Joint resolution making con-
tinuing appropriations for the fiscal year
2000, and for other purposes.

The message also announced that the
House has agreed to the following con-
current resolutions, in which it re-
quests the concurrence of the Senate:

H. Con. Res. 140. Concurrent resolution ex-
pressing the sense of the Congress that Haiti
should conduct free, fair, transparent, and
peaceful elections, and for other purposes.

H. Con. Res. 187. Concurrent resolution ex-
pressing the sense of the Congress regarding
the European Council noise rule affecting
hushkitted and reengined aircraft.

The message further announced that
the House has passed the following bill,
with an amendment, in which it re-
quests the concurrence of the Senate:

S. 323. An act to redesignate the Black
Canyon of the Gunnison National Monument
as a national park and establish the Gunni-
son Gorge National Conservation Area, and
for other purposes.

The message also announced that
pursuant to section 1 of the Act to cre-
ate a Library of Congress Trust Fund
Board (2 U.S.C. 154), as amended by sec-
tion 1 of Public Law 102–246, the Speak-
er reappoints the following member on
the part of the House to the Library of
Congress Trust Fund Board for a 5-year
term: Mr. Edwin L. Cox of Dallas,
Texas.

ENROLLED BILLS SIGNED

The message further announced that
the Speaker has signed the following
enrolled bills:

S. 293. An act to direct the Secretaries of
Agriculture and Interior to convey certain
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